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RECENT DECISIONS. 

George L. Buland, TSditor-in-Charge. 
Aveom M. Jacobs, Associate Editor. 

Bills and Notest— Judgment — Merger — Set-Off Against a Trans- 
feree "After Maturity. — The plaintiff sues on a promissory note, trans- 
ferred to him after maturity. The defendant, the maker, attempts to 
set-off a judgment procured by him against the transferror after the 
transfer, hut on a claim existing at the time of the transfer. Held, 
the set-off should he allowed. Gould v. Svendsgaard (Minn. 1919) 170 
N. W. 595. 

A transferee of a negotiable instrument after maturity take3 sub- 
ject to equities and defenses, Norton, Bills & Notes (4th ed.) § 92, 
existing at the time of the transfer. 2 Daniel, Negotiable Instruments 
(6th ed.) 1620, §1437. A set-off, however, is neither an equity nor a 
defense, and there is a division of authority as to whether it can 
be set up ' against a transferee . after maturity. 1 Ames, Oases on 
Bills & Notes, 759. But by statute in Minnesota a set-off is permitted 
against such transferee, provided the claim existed at the time of the 
transfer. La Due v. First Nafl. Bank of Kasson (1884) 31 Minn. 33, 
16 N. W. 426. Thus, in the .principal case, if the judgment did not 
merge the original claim and did not constitute a new cause of action, 
it could be set off against the transferee, even though it was obtained 
after the transfer. It is frequently stated that a judgment merges an 
original claim, so that the latter cannot be used as a basis for a new 
action. Daniels v. Runyons (1915) 164 Zy. 309, 175 S. W. 338; 2 
Black, Judgments (2nd ed.) §§ 674, 677. But, where the doctrine of 
merger will work an injustice the courts have often refused to apply 
it, and, instead, have held that the judgment is but a new form of 
the original obligation. 2 Black, op. cit. § 677; Cutler Hardware Co. 
v. Hacker (C. C. A. 1917) 238 Fed. 146; Second Natl Bank of Rich- 
mond v. Townsend, Assignee (1888) 114 Ind. 534, 17 N. E. 116; cf. 
Gibson & Wife v. Green's Adm'r. etc. (1893) 89 Va. 524, 16 S. E. 661; 
Wisconsin v. Pelican Ins. Co. (1887) 127 TJ. S. 265, 8 Sup. Ct. 1370. 
Thus, it is now generally held that a judgment in an action of con- 
version does not destroy the original claim, and that until satisfac- 
tion the plaintiff may maintain replevin or any other possessory ac- 
tion. 2 Cooley, Law of Torts (3rd ed.) 881. Similarly, it is held that 
a judgment secured against the debtor after, but on a claim ante- 
dating, the filing of a petition in bankruptcy will be discharged al- 
though the bankruptcy laws discharges only claims existing at the 
time of the filing of the petition. Boynton v. Ball (1887) 121 TJ. S. 
457, 7 Sup. Ct. 981. On the same theory a holder of a note, who ob- 
tained judgment on it after an assignment for the benefit of creditors, 
was allowed to come in as 'a creditor having a claim at the time of 
the assignment. Second Nat'l. Bank of Richmond v. Townsend, As- 
signee, supra. And where the defendant wishes to off-set against an 
assignee a judgment secured against the assignor after, but on a claim 
antedating, the assignment, the set-off is generally permitted. Gordon 
v. Decker (1899) 19 Wash. 188, 52 Pac. 856; Davidson v. Alfaro (1881) 
80 N. T. 660; cf. Littlefield v. Albany County Bank (1885) 97 N. Y. 
581. It seems that the just view is to disregard the technical doctrine 
of merger, as did the court in the principal case. 



